OWNERSHIP OF A QROPS - A PRACTICAL GUIDE FOR MEETING
YOUR U.S. TAX COMPLIANCE OBLIGATIONS

By James M. Cassidy, CPA
International Compliance and Tax Solutions LLC
June 1, 2026

Purpose of This Memorandum

This memorandum is intended for U.S. members of the STM Malta Pension Plan, a Qualifying
Recognized Overseas Pension Scheme (QROPS) established under Maltese law.

It is intended to provide guidance for members who have timely and consistently reported
their interest in the QROPS on IRS Form 8938 rather than annually filing IRS Form 3520 and
the required attachment, Substitute Form 3520-A.

Practical Guidance

Over the past twelve years, | have helped clients address a wide range of international tax
compliance issues and have met with tax attorneys and representatives of the Internal
Revenue Service, the Department of the Treasury and Securities and Exchange Commission
(SEC) to discuss QROPS issues.

I share these observations with QROPS Members so they can carefully evaluate their options
before taking corrective action that may result in significant taxes, interest, penalties, and
professional fees.

In several cases, | have avoided penalties by showing that a Member satisfied the applicable
reporting requirements and had reasonable cause to report a foreign pension arrangement
on Form 8938 rather than on Forms 3520 and 3520-A.

Background

The classification and reporting of foreign pension plans remain among the most uncertain
areas of U.S. international tax compliance.

Unlike the classification rules for foreign corporations, which Treasury regulations and Form
8832 (entity classification election) specifically addresses, foreign pension arrangements
are not provided a comprehensive IRS classification framework. As a result, determining the
correct U.S. reporting treatment often requires a facts-and-circumstances analysis for each
arrangement.

Taxpayers and practitioners have struggled with whether their foreign pension and
retirement savings arrangements should be treated as:
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* Foreign trusts;

e Contractual retirement arrangements;

¢ Deferred compensation plans; or

¢ Annuity contracts;

As aresult, taxpayers and practitioners must analyze the legal structure of each plan,

applicable treaty provisions, local law, IRS guidance, and available administrative
interpretations in determining the appropriate reporting methodology.

There are multiple international information reporting regimes that may apply to foreign
retirement arrangements, including:

* FinCEN Form 114 (FBAR);

¢ IRS Form 8938 (Specified Foreign Financial Assets);

¢ IRS Form 3520 (Annual Return to Report Transactions with Foreign Trusts);

¢ IRS Form 3520-A (Annual Information Return of Foreign Trust With a U.S. Owner); and
* |IRS Form 8833 Treaty disclosure

Please note that under Treasury Regulation Section 1.1298-1(c)(4), a U.S. taxpayer is
exempt from the annual requirement to file Form 8621 (Passive Foreign Investment
Company/PFIC reporting) for investments held within a foreign pension fund if that fund is
explicitly tax-deferred and protected by a U.S. income tax treaty.

Forms 3520 and 3520-A

Many self-owned, funded foreign pension arrangements that resemble U.S. qualified
retirement plans, such as IRAs, are treated as foreign trusts for U.S. tax purposes. As a
result, they may require annual filing of Forms 3520 and 3520-A.

There are important exceptions, however. Some foreign pension plans are structured as
contract-based, single-premium arrangements and may not meet the IRS definition of a
trust.

Historical Reporting Guidance

Many QROPS Members may have relied on an STM Malta QROPS reporting guide published
onJanuary 28, 2016. That guide stated that Form 8938 applied to the STM Malta (U.S.)
Retirement Plan, but Forms 3520 and 3520-A did not, because participation in the plan did
not create a grantor trust. Instead, the guide characterized the Member’s interest as an
arm’s-length right to retirement benefits acquired for fair market value, analogous to a
deferred annuity contract.
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Rationale for the Contract-Based Classification

At that time, the STM Malta QROPS was viewed as a contract-based pension plan. One
reason for that classification was to support cross-border tax exemptions and predictable
tax neutrality in civil law countries, such as Spain and France, that do not formally
recoghize common-law trusts.

Treaty Treatment and Plan Classification

Tax treaties generally protect pension arrangements, but only when the arrangement fits
within the treaty’s definition of a pension scheme. Modern treaties often define a pension
scheme broadly to include "any plan, scheme, fund, trust, or other arrangement," as
reflected in the Malta-U.S. Tax Treaty.

Historically, a contract-based structure was viewed as potentially falling within the "other
arrangement" category, which could support treaty-based tax treatment without relying on
trust classification in civil law jurisdictions.

Civil-Law Considerations

Civil law jurisdictions generally recognize commercial contracts and insurance policies
more readily than common-law trusts. For that reason, structuring a pension as an
insurance or investment contract may have supported local tax-exempt or tax-deferred
treatment similar to that available for domestic retirement plans.

For dual-resident individuals, including U.S. taxpayers living in civil law European countries,
avoiding trust classification was also viewed as reducing the likelihood that the arrangement
would be treated as a foreign trust requiring Forms 3520 and 3520-A, rather than as a foreign
financial account reportable on Form 8938.

Current Reporting Conclusion

It has now been concluded, however, that the STM Malta QROPS does meet the definition
of a trust. As aresult, Forms 3520 and Substitute Form 3520-A may be required under the
general reporting rules of Internal Revenue Code Section 6048.

Purpose and Application of Form 8938

Form 8938, enacted as part of the Foreign Account Tax Compliance Act (FATCA), is used by
U.S. taxpayers to disclose specified foreign financial assets.

Foreign pension arrangements generally fall within that category and are commonly
reported on Form 8938 when the applicable filing thresholds are met.
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By annually reporting the foreign pension on Form 8938, the taxpayer provided the IRS with:

* The existence of the foreign pension arrangement;

¢ The identity of the pension provider or trustee;

* The country where the pension was maintained;

* The annual value of the pension account; and

¢ Other information sufficient to alert the IRS to the existence of the foreign asset.

Why the IRS Issued Revenue Procedure 2020-17

Uncertainty over the proper classification and reporting of foreign pension plans became
significant enough that the IRS ultimately issued Revenue Procedure 2020-17. The guidance
reflects the IRS’s recognition that many taxpayers were facing conflicting advice, unclear
instructions, and potentially severe penalties for late or omitted filings.

Revenue Procedure 2020-17 exempts certain tax-favored foreign retirement trusts and
foreign savings trusts from the reporting requirements of Internal Revenue Code Section
6048, including Forms 3520 and 3520-A.

Qualification for the exemption depends upon a detailed review of:

* The governing trust documents;

* The pension scheme rules;

e Contribution limitations;

e Distribution restrictions;

¢ | ocal tax treatment;

* The taxpayer’s specific rights under the arrangement.

Potential Application to Malta QROPS

Many Malta QROPS arrangements share characteristics with the types of foreign retirement
arrangements that Revenue Procedure 2020-17 was designed to address.

The Revenue Procedure also permits refunds of previously assessed penalties in qualifying
circumstances, reflecting the IRS’s recognition that prior reporting obligations were not
always clear.
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Reasonable Cause Standard

Reasonable cause is often the strongest basis for requesting waiver or refund of IRS
penalties. Under Internal Revenue Code Sections 6664 and 6651, the IRS may abate a
penalty when a taxpayer acted in good faith and exercised ordinary business care and
prudence but was nevertheless unable to comply fully with the applicable requirement.

Guidance for Plan Members

For Plan Members who have consistently reported their QROPS on Form 8938, the following
positions and considerations should be reviewed with a tax adviser before changing the
reporting approach and incurring additional compliance costs.

Together, these factors help establish reasonable cause by showing that the taxpayer made
a genuine and informed effort to meet U.S. tax obligations with the care expected of a
prudent person under similar circumstances.

Absence of Willful Neglect

The Internal Revenue Manual defines willful neglect as a conscious, intentional failure to
comply with a known legal obligation or reckless indifference to that obligation.

A taxpayer’s reporting history on Form 8938 is inconsistent with willful neglect. Rather than
concealing the foreign pension arrangement, the taxpayer disclosed its existence and value
each year on Form 8938 and the FBAR. The taxpayer also derived no tax benefit from using
Form 8938 instead of Form 3520, and the reporting position reflected a good-faith effort to
comply with a complex and uncertain area of international tax law.

Reliance on Professional Advice

Reasonable cause often exists when a taxpayer relies in good faith on qualified
professional advice.

The Internal Revenue Manual recognizes reasonable cause when:

1. The adviser has sufficient expertise;
2. The taxpayer provides accurate and complete information; and
3. The taxpayer relies in good faith on the adviser’s conclusions.

In many cases, the taxpayer consulted experienced international tax professionals and
provided complete information about the foreign pension arrangement. The taxpayer also
relied on written materials from the pension trustee and related advisers regarding the
arrangement’s structure and reporting. Throughout, the taxpayer acted consistently with
the advice received and made full disclosures to U.S. tax authorities.
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Reasonable Interpretation of Available Guidance

At the time the returns were filed, a taxpayer could reasonably conclude that reporting a
foreign pension arrangement on Form 8938 was the appropriate method of disclosure.

That conclusion is especially reasonable when:

e The pension arrangement was disclosed annually;

e The taxpayerrelied on professional advice;

e The pension provider supplied written reporting guidance;

e Treaty provisions supported tax-deferred treatment;

¢ The taxpayer lacked control over pension assets; and

e The taxpayer had no intention of concealing the arrangement from the IRS.

Competing interpretations among tax professionals regarding foreign pension reporting
further support a finding of reasonable cause.

No Harm to Tax Administration

The IRS was not deprived of material information concerning the foreign pension
arrangement. The taxpayer disclosed the pension annually through Form 8938 and FBAR
filings, providing substantially all information needed to identify the arrangement, evaluate
the reporting position, and examine the tax treatment of the account if necessary.

Accordingly, the core reporting objective of the international information reporting rules was
substantially satisfied.

Substantial Compliance with U.S. International Information Reporting Requirements
Legal Standard

The doctrine of substantial compliance recognizes that penalties may be inappropriate
when a taxpayer makes a good-faith effort to satisfy reporting requirements and provides the
Internal Revenue Service with enough information to fulfill the purpose of the statute, even
if technical requirements are not fully met.

The purpose of the international information reporting rules is to ensure that the IRS is
informed of a taxpayer’s ownership of foreign financial assets and has sufficientinformation
to evaluate their proper U.S. tax treatment.
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Disclosure on Form 8938

Where Form 8938 was filed, the Plan Member disclosed the Malta pension arrangement for
each applicable tax year, including the identity of the foreign pension provider, the location
of the arrangement, and the value of the pension assets.

As aresult, the IRS was not deprived of information concerning the existence, value, or
ownership of the foreign pension arrangement. The agency had sufficient information to
identify the asset and evaluate the taxpayer’s reporting position.

Why the Defense Applies

The taxpayer derived no tax benefit from reporting the pension arrangement on Form 8938
rather than on Forms 3520 and 3520-A. The reporting position did not reduce taxable
income, conceal assets, or impede tax administration. Instead, the taxpayer made a good-
faith effort to disclose the foreign pension using the form reasonably believed to be
applicable based on professional advice and written guidance from the pension trustee and
tax advisers.

Courts have recognized that penalties may be unwarranted where taxpayers have
substantially complied with statutory reporting requirements and the government has
received the information needed to achieve the purpose of the reporting regime. Accordingly,
any failure to file Forms 3520 or 3520-A should be viewed as a technical reporting issue
arising from uncertainty over the classification and reporting of foreign pension
arrangements, rather than as an attempt to conceal information from the IRS.

This reporting overlap—filing Form 8938 instead of Form 3520—can be viewed as a technical
foot fault where the taxpayer still satisfied the essential regulatory purpose of the reporting
rules. In this situation, the defense is supported by the following factors:

e Complete transparency: timely Form 8938 filings disclosed the account’s existence,
value, country of origin, and financial institution.

¢« No impairment of tax administration: the IRS received the information needed to
evaluate any underlying tax issues.

e Procedural rather than substantive error: Section 6048 is intended to ensure
disclosure of foreign trust assets, and Form 8938 provided the core information
needed to satisfy that purpose.

e Lack of clear form guidance: Form 3520 does not clearly address how taxpayers
should report standardized, foreigh government-regulated pension arrangements.
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Where a Malta QROPS that was reported every year on Form 8938 and FBAR, | would rank
the arguments as follows:

o Full disclosure on Form 8938 and FBAR (strongest).

J Reliance on written STM/BDO reporting guidance.

o Reliance on qualified international tax advisers.

o Evolving IRS guidance culminating in Revenue Procedure 2020-17.

J Lack of tax avoidance motive or tax benefit.

o Complexity and uncertainty surrounding foreign pension classification.

Taken together, these facts present a compelling reasonable cause case for avoidance or
abatement of Form 3520 penalties.

Current Developments and the CAA

The U.S.-Malta Competent Authority Arrangement (CAA), sighed in late 2021 under Article
25 of the U.S.-Malta Income Tax Treaty, was intended to clarify the treaty meaning of
“pension fund.” The IRS and Malta said it reflected the treaty’s original intent rather than
creating a new rule.

The IRS specifically was concerned that some U.S. taxpayers were transferring appreciated
assets into Malta pension arrangements and claiming treaty protection for later gains and
distributions. As a result, many Malta personal retirement plans under the Malta
Retirement Pensions Act of 2011 were effectively excluded from treaty pension-fund status
under the CAA.

The CAA primarily targeted Malta personal retirement schemes that:

. Accepted non-cash contributions; or
o Did not limit contributions based on earned income.

Many practitioners believe the IRS meant to target a specific “Malta pension strategy,” not
all Malta pension arrangements. The key question, then, is whether a particular QROPS
falls within the categories described by the CAA.

Potential Exceptions and Favorable Arguments for Traditional QROPS

The CAA also includes language that may preserve treaty treatment for some
arrangements.

1. Qualified Rollover Exception

One important exception involves qualified rollovers.
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The CAA specifically acknowledges that its non-cash contribution concern does not apply
to certain “qualified rollovers” from another pension arrangement. This distinction matters
especially for clients who transferred existing UK pension assets into a Malta QROPS.

2. Plans Operated Principally for Retirement Benefits

The CAA also focuses on whether the arrangement is operated mainly to provide retirement
benefits.

A taxpayer may assert that a particular QROPS:

. Was established solely to receive retirement assets;

o Is regulated under Malta pension law;

o Restricts access until retirement age;

o Provides annuity or pension benefits; and

o Functions as a genuine retirement arrangement rather than an investment
vehicle.

The stronger these retirement features, the stronger the assertion that the arrangement
should still be treated as a pension fund.

How This Helps a Traditional UK-to-Malta QROPS

For a taxpayer who:

o Accumulated pension benefits in a UK occupational pension or SIPP;
o Subsequently transferred those retirement assets to a Malta QROPS;
o Did not contribute appreciated securities;

. Did not use the arrangement as a tax shelter;

o Reported the pension annually on Form 8938 and FBAR; and

o Relied on professional advice and trustee guidance,

There is a credible argument that the arrangement is distinguishable from the transactions
the IRS intended to target under the CAA.

The CAA can actually support a taxpayer's reasonable cause position and avoid penalties.
The existence of the CAA demonstrates that:

o The classification of Malta pension arrangements was sufficiently uncertain
that both governments felt compelled to issue interpretive guidance.

o Reasonable tax professionals disagreed on the proper treatment of Malta
pension arrangements prior to 2021.

o A taxpayer who reported the arrangement on Form 8938 and FBAR, relied on

professional advice, and followed trustee guidance was acting in an area of
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acknowledged legal uncertainty rather than disregarding a clearly
established filing requirement.

Retroactive Application

Because the CAA says it reflects the treaty parties’ “original intent,” the IRS treats it as
interpretive rather than prospective.

Some practitioners argue that taxpayers who relied on the treaty before 2021 should not
lose benefits based on a later interpretation not apparent from the treaty text. This issue
has not yet been definitively resolved in litigation.

Alternative Viewpoints

Itis my understanding that some Plan Members have recently received an advisory
memorandum regarding the STM Malta QROPS. My concern is not necessarily that the
memorandum reaches the wrong conclusion, but that it presents a highly debatable
position as settled law and recommends costly corrective action on that basis.

In my view, certain statements from other practitioners—including assertions that “the
CAA conclusively eliminated treaty relief for Maltese pension arrangements such as the
STM plan”, or that “Forms 3520 and 3520-A were always required regardless of the CAA”—
are not adequately supported and do not reflect a complete analysis.

The recent advisory memorandum warrants closer review because it:

e Assumesthe STM QROPS is a foreign grantor trust without a detailed classification
analysis;

¢ Does not meaningfully address Revenue Procedure 2020-17;

o Does not address the prior STM/BDO reporting guidance;

e Conflates the Malta CAA with Form 3520 filing obligations; and

e Recommends Streamlined Disclosure procedures (SDOP) before analyzing
reasonable cause, substantial compliance, and whether a filing failure actually
occurred.

For any client considering SDOP and a 5% offshore penalty, | recommend a substantially
more rigorous review of the client’s own facts and circumstances before that course of
action is taken.

Conclusion

This memorandum is intended to provide QROPS owners with a comprehensive analysis
supporting the position that Members who consistently reported their arrangements acted
in good faith and should not be subject to penalties. Because foreign pension reporting
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remains complex and highly fact-specific, STM QROPS Members should seek professional
tax advice tailored to their circumstances.

Contact:

James M. Cassidy, CPA - Partner

International Compliance and Tax Solutions LLC
Office: (239) 540-2612

jecassidy®@icts.tax

This memorandum has been prepared for informational and educational purposes only and is intended to provide a
general discussion of the federal tax issues addressed herein. The analysis is based upon the facts presented, applicable
provisions of the Internal Revenue Code, Treasury Regulations, judicial authorities, administrative guidance, and other
authorities available as of the date of this memorandum.

This memorandum is not intended to constitute, and should not be construed as, legal, tax, accounting, investment, or
other professional advice. The discussion herein is generalin nature and does not address all tax consequences that may
be relevant to a particular taxpayer. Federal, state, local, and foreign tax consequences may vary significantly depending
upon a taxpayer's specific facts and circumstances.

No taxpayer should rely upon this memorandum as a substitute for obtaining individualized professional advice. Before
undertaking any transaction, filing position, amendment of previously filed returns, disclosure program submission,
restructuring, or other tax-related action, taxpayers should consult with qualified tax and legal advisers regarding their
particular circumstances.

The conclusions and observations contained in this memorandum are based upon the information available as of the
date hereof. Future legislative, regulatory, administrative, or judicial developments may affect the analysis and
conclusions expressed. No obligation is undertaken to update this memorandum for subsequent changes in law,
interpretation, or factual circumstances.

This memorandum does not constitute a formal tax opinion and may not be relied upon for penalty protection purposes
under the Internal Revenue Code unless expressly stated in a separate written engagement and opinion letter.
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